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CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

BING J, AGNELLD
Appellate Court No: 05-3588 GLERK

: ShOﬂ'C;lptiUni Cooper, et al. (Plaintiffs/Appellees) v. IBM Corporation (Defendants/Appellants)

To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiae, or a private attorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1. :

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever occurs first. Attorneys are required to file an amended staternent to reflect any material changss in the required
information, The text of the statement must also be included in front of the table of contents of the party's main brief,
Counsel is required to complete the entire statement and to usé N/A for any information that is not applicable if this
form is used.

(1) The full name of every party that the attorney represents in the case (if the party is a corporaticn, you must provide
* the corporate disclosure information required by Fed. R, App. P 26.1 by completing itemn #3):

Kathl Cooper, Beth Harrington, Matthew Hillesheim, and the certified Plaintiff

Class_ of Plan Participants (see attachment for definition of participant)

(2) Thenames of'all law firms whose partners or associates have appeared for the party in the case (including proceedings
in the district court or before an administrative agency) or are expected to appear for the party in this court:.

Freeman, Freeman & Salzman, P.C.; Hill & Robbins, P.C.;

Korein Tillery, LLC; and Law Offices of William K. Carr

(3) 1f'the party or amicus is a corporation:

)] ldenpify all its parent corporaﬁons, if any; and
T/ A '

i) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:

N/A

Allorney's Signature; /%/;f ‘fo’/g’/_,/fﬁ% . Date: S:‘:ﬂzyd‘ Z T-' 2808

N 2e . B .
Allomey's Printed Name: Lee A .I'reema,n, Jr

Please indicate if you are Connsel of Record for the above listed parties pursuant to Circuit Rule 3(d).  Yas X No

Addross: 401 North Michigan Avenue, Suite 3200

Chicago, IL 60611-h20T

(312) 222-5100

Phone Number: Fax Numbar: |

{312) 822_0870

E-iviail Address: ) lfreemanjrfffspe,com

rev. 11/01 AK



Attachment to Disclosure Statement

Appellate Court No. 05-3588

Short Caption: Cooper, et al. (Plaintiffs/Appellees) v.
IBM (Defendants/Appellants)

(1)  The Certified Plaintiff Class:

“Participant” means an individual who (&) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 {(even if liability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(D); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits inder the LTD Plan; or (c) is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant if:

(1)  theindividual is a “Participant” as defined in the “Class Action Settlement
Agreement with respect to Subclass 3,” filed with the District Court on October
26,2004; ' ‘

(2)  theindividual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after January 1, 1995, and before
January 1, 2005; ' ' '

(3)  the individual commenced a “no-frills leave of absence” (i.e., a period of leave
during which the individual accrues no Benefit Service) on or before January 1,
1995, and did not return to active employment as a Regular Employee on or after
Janmary 1, 1995, and before January 1, 2005; or

(4)  the individual is a participant in the Plan, but his or her benefit is not determined

- under exther the Pension Credit Formula or the Cash Balance Formula and the
individual wasnot recetving disability benefits under the LTD Plan on Decernber
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of *“Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, LTD Plan, MDIP,
and Regular Employee.



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appeliate Court No: ____05-3588

Cooper, et al. (Plaintiffs/Appellees) v. IBM Corporation (Defendants/

& n M PRSP
BppeTraits

Short Caption:

To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiae, or a private attorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1.

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever occurs first. Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and io use N/A for any information that is not applicable if this

form is used.

(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide
the corporate disclosure information required by Fed. R. App. P 26.1 by completing item #3):

Rathi Cooper, Beth Harrington, Matthew Hillesheim, and the certified Plaintiff

Class of Plan Participants (see attachment for definition of participant)

(2) Thenames ofalllaw firms whose partners or associates have appeared for the party in the case (including proceedings
in the district court or before an administrative agency) or are expected to appear for the party in this court:

Freeman, Freeman & Salzman, P.C.; Hill & Robbins, P.C.;

Korein Tillery, LLC; and Law Offices of William K. Carr

(3) Ifthe party or amicus is a corporation:

i) Identify all its parent corporations, if any; and
CN/A

if) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:
N/A ‘

o T T

P
Atlorney's Signaturc:% )yy W Date.  August 21, 2006

Attorney's PrintedName:, James T. Malysiak

Please indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d).  Yes ____ No

Address: 401 North Michigan Avenue, Suite 3200

Chicago, Illinois 60611-4207

312-222-5100 312-222-0744

Phone Number: Fax Number:

E-Mail Address: imalyvsiak@ffspc.com

rev, 11/01 AK



Attachment to Disclosure Statement

Appellate Court No.  05-3588

Short Caption: Cooper, et al. ( Plainﬁffs/AppeI]ees) V.
IBM (Defendants/Appellants)

(1) The Certified Plaintiff Class:

“Participant” means an individual who (a) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if liability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(]); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits under the LTD Plan; or (¢} is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant if:

(1) the individual is a “Participant” as defined in the “Class Action Settlement
Agreement with respect to Subclass 3,” filed with the District Court on October
26, 2004; ' '

(2)  the individual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after January 1, 1995, and before
January 1, 2005;

(3)  the individual commenced a “no-frills leave of absence™ (i.e., a period of leave
during which the individual accrues no Benefit Service) on or before January 1,

19935, and did not return to active employment as a Regular Employeec on or after.. . ... .

January 1, 1995, and before January 1, 2005; or

(4)  the individual is a participant in the Plan, but his or her benefit is not determined

3 under either the Pension Credit Formula-or the Cash Balance Formula and the
individual was not receiving disability benefits under the LTD Plan on December
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, L'TD Plan, MDIP,
and Regular Employse.



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No: 05-3588

Short Ception: COOPeEr, et al. (Plaintiffs/Appellees) v. IBM Corp. (Defendants/Appellants)

‘To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiag, or a private attorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed, R, App. P, 26.1.

The Court prefers that the disclosure statement be filed immediately following decketing; but, the disciosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever ocours first. Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this
form is used.

(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide
the corporate disclosure information required by Fed. R. App. P 26.1 by completing item #3):

Kathi Cooper, Beth Harrington, Matthew Hiliesheim, and the certified Plaintif Class of Plan
Participants (see attachement for definition of participant;

(2) The names ofall law firms whese partners or associates have appeared for the party inthe case (including proceedings
in the district court or before an administrative agency) or are expected to appear for the party in this court:

Ereeman, Freeman & Salzman. P.C.: Hill & Robbins, P.C.: Korein Tillery, 1.LC:
and Law Offices of William K. Carr

3) Ifthe party or amicus is a corporation:
i) Identify all its parent corporations, if any; and

n/a

i) list any publicly heid company that owns 10% or more of the party’s or amicus’ stock:

n/a

.......
e

Attorney's Signature: \-L. ] £ )\‘n H__T ) { .-\ Date: Rl | v S

S/ S \__J 7
Atlorney's Prinled Name: DOUQIE{S R. Sprong

Please indicale if you are Counsef of Record for the above Jisted parties pursuant to Circuil Rule 3{d}.  Ves No /

Address: 7071 Market Sireet. Suite 300
St, Louis, Missouri 63101

(314) 241-4844 P Numbar: (314) 588-7038

Phone Number:

BMail Address: D SProng@KoreinTillery.com

rev. 11701 RK



Attachment to Disclosure Statement

Appellate Court No.  05-3568

Short Caption:

Cooper, et al. (Plaintiffs/Appellees) v.
IBM (Defendants/Appellants)

(1) The Certified Plaintiff Class:

“Participant” means an individual who (&) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if liability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(1); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits under the LTD Plan; or (¢} is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant ift

1)

(2)

@)

Q)

the individual is a “Participant” as defined in the “Class Action Settlement
Agreement with respect to Subclass 3,” {iled with the District Court on October
26, 2004;

the individual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after January 1, 1995, and before
January 1, 2005; Co

the individual commenced a “no-frills leave of absence” (i.e., a period of leave
during which the individual accrues no Benefit Service) on or before January 1,
1995, and did not return to active employment as a Regular Employee on or after
January 1, 1995, and before January 1, 2005; or

the individual is a participant in the Plan, but his or her benefit is not determined.... .7+ = .-
under either the Pension Credit Formula or the Cash Balance Formula and the« =i i v

individual was not receiving disability benefits under the LTD Plan on December
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, L'TD Plan, MDIP,
and Regular Employee.



CIRCUIT RULE 26:1 DISCLOSURE STATEMENT

05-3588

Appellate Court No:

Short Caption; __C00PeT, et al. (Pleintiffs/Appellees) v. IBM Corporation (Defendants/Appellants)

To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiae, or a private attorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R, App. P. 26.1.

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, respense, petition, or answer in this court,
whichever.oceurs first. Attorneys are required to file an amended statement to retlect any materia] changes in the required
information. The text of the statemnent must also be included in front of the table of contents of the party's main brisf.
Counsel is required to complete the entire statement and to use N/A for any information thatis not applicable if this

form s used,

(1} The full name of every party that the attorney represents in-the case (if the party is a corporation, you must provide
~ the corporate disctosure information required by Fed. R. App. P 26.1 by completing item #3).

Xathi Cooper, Beth Harringbon, Mstthew Hillesheim, and the certified Plaintiff

Class of Plan participants

(2) The names ofall law firms whose partners or associates have appeared for the party in the case {including proceedings
in the district court or before an administrative agency) or are expected to appear for the party in this court;

Freeman, Freeman & Salezman, P.C.; Eill & Robbins, P.C.;

Rorein Tiilery, ILC: and law Offices of William X. Carr

(3) If the party or amicus {s a corporation:

i) Identify all its parent corporations, if any; and
/A

ii) list any publicly held company that owns 10% or more of the party’s or amicus’ stock:

¥A

A 1/
Atiormey's Signature: 7/J(\WA—/ Date: 8/21/06

Steven A. Katz

Attorney’s Printed Wame;

Please indicate il you are Counsel of Record for the above listed parties pursuant lo Circuit Rule 3(d). Yes No
Xorein Tillery, LLC

Address:
701 Market Street, Suite 300, St. Louwis, MO 63101

~ (314) 58827036

Thone Number:

(31h4) 2h1-48Lk

Fax Number;

E-Mail Address: skatz@koreintillery, dom

rev, 11/01 Ak



Adttachment to Disclosure Statement

Appellate Court No.  05-3588

Short Caption: Cooper, et al. (Plaintiffs/Appellees) v,
IBM (Defendants/Appellants

{1} The Certified Plaintiff Class:

“Participant” means an individual who {(a) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if liability for payment of such benefit has
been fransferred to another plan in a transaction subject to Code Section 414(7); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits under the L'TD Plan; or (¢) is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant if:

(1) the individual is a “Participant” as defined in the “Class Action Settlement
Agreement with respect to Subclass 3,” filed with the District Court on October
26,2004,

(2)  the individual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after January 1,-1995, and before
January 1, 2005,

(3)  the individual commenced a “no-frills leave of absence” (i.e., a period of leave
during which the individual accrues no Benefit Service) on or before January 1,
1995, and did not return to active employment as a Regular Employee on or after
January 1, 19935, and before January 1, 2005; or

(4y  the individual is a participant in the Plan, but his or her benefit is not determined . - -

" under either the Pension Credit Formula or the Cash Balance Formula and the
individual was not receiving disability benefits under the LTD Plan on December
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, LTD Plan, MDIP,
and Regular Employee.



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No: 05-3588

Cooper, et al. (Plaintiffs/Appellees) v. iBM Corp. (Defendants/Appellants)

Short Caption:

To enable the judges to determine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiae, or a private attorney representing a government party, must furnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed. R. App. P. 26.1. :

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of @ motion, respanse, petition, or answer in this court,
whichever occurs first, Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief,
Counsel is required to complete the entire statement and to use N/A for any information thatis not applicable if this
form is used.

(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you nust provide
the corporate disclosure information required by Fed. R, App. P 26.1 by completing item #3):

Kathi Cooper, Beth Harrington, Matthew Hillesheim, and the certified Plaintiff Class of Plan
Participants (see attachement for definition of participant)

(2) The names ofall faw firms whose partners or associates have appeared for the party inthe case (including proceedings
in the district court or befare an administrative agency) or are expected to appear for the party in this court:

Freeman. Freeman & Salzman, P.C.: Hill & Robbins, P.C.; Korein Tillery, LLC; and Law
Offices of William K. Carr

(3) [fthe party or amicus is a corporation:
i) Identify all its parent corporations, if any; and

n/a

i) list any publicly held company that owns 10% or more of the party’s or amicus’ stock!

nla
= Waldi F o )
(o W e (il e Roes
Altorney's Signature: ﬁp:r v i(f R ﬁiw"z“"'“"»& v%‘ T Date: ¢ @47 == & Lottt

Attorney's Printed Name: William K. Carr

v
Plense indicate if you are Cownsef of Record for the above lisled parties pursuant to Circuit Rule 3(d).  Yes No >\.
y

Address: 2222 East Tennessee Avenue
Denver, CO 80208

303-296-6511 e Ny 303-296-6652

Phone Number:

Eomiail address: DHl@pension-law.com

rev. 11/01 &k



Attachment io Disclosure Statement

Appellate Court No. 05-3588

Short Caption:

Cooper, et al. (Plaintiffs/Appellees) v.
IBM (Defendants/Appelianis)

(1)  The Certified Plaintiff Class:

“Participant” means an individual who (&) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if liability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(0); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits under the LTD Plan; or (¢) is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant if:

M

(2)

(3)

#)

the individual is a “Participant” as defined in the “Class Action Setflement
Agreement with respect to Subclass 3,” filed with the District Court on October
26,2004,

the individual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after January 1, 1995, and before

~ Jenuary 1, 2005;

the individual commenced a “no-frills leave of absence” (i.e., a period of leave
during which the individual acerues no Benefit Service) on or before January 1,
1995, and did not return to active employment as a Regular Employee on or after
Januvary 1, 1995, and before January 1, 2005; or

the individual is a participant in the Plan, but his or her benefit is not determined
under either the Pension Credit Formula or the Cash Balance Formula and the
individual was not receiving disability benefits under the LTD Plan on December
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, LTD Plan, MDIP,
and Regular Employee.



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No: 05-35688

Short Caption:

Cooper, et al. (Plaintiffs/Appeliees) v. IBM Corp. (Defendants/Appellants)

To enable the judges to determine whether recusal is necessary or appropriate, an attomey for a non-governmental party
or amicus curiae, or a private attorney representing a government party, must furnish a disclosure statement providing the
following informatien in compliance with Circuit Rule 26.1 and Fed. R, App. P. 26.1.

The Court prefers that the disclosure siatement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever ocours first, Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party’s main brief.
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this
form is used,

(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide
the corporate disclosure information required by Fed. R, App. P 26.1 by completing item #3):

Kathi Cooper, Beth Harrington, Matthew Hillesheim, and the certified Plaintiff Class of Plan
Participants {see attachement for definition of participant)

(2) The names ofall law firms whese pariners or associates have appeared for the party in the case (including proceedings
in the district court or before an administrative agency) or are expected to appear for the patty in this court:

Freeman. Freeman & Salzman, P.C.; Hill & Robbins. P.C.; Korein Tillery, LL.C; and Law
Cffices of William K. Carr )

(3} If the party or amicus is a corporation:
1) Identify all its parent corporations, if any; and

n/a

o

v
i1} list any publ;lg-l'jf held cofnpany that owns 10% or more of the party’s or amicus’ stock:

/
\

Allorney's Sighalure: \

Atlorney's Printed Name: Robert . Hil

n/a

7 i
e i e Dale: Q{- %% Kﬁ&
¥ 1Y

Please indicale iFyou are Cownisel of Record Tor the above listed parties pursuant to Circuit Rule 3(d),  Yes No ; i

Address: 100 Blake Street Building, 1441 Eighteenth Street
Denver, Colorado 80202

Number: 303-296-8100 Fax Number: 309-296-2388

Phone

Bl Adaress:  FODErthill@hillandrobbins.com

cav. 12/01 AK



Attachment to Disclosure Statement

Appellate Court No. 05-3588

Short Caption: Cooper, et al. (Plaintiffs/Appellees} v,
IBM (Defendants/Appellanis)

(1) The Certified Plaintiff Class:

“Participant” means an individual who (&) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if lability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(0); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
benefits under the LTD Plan; or {c) is a Vanity Fair Employee. Notwithstanding the foregoing,
an individual is not a Participant if:

(1)  the individual is a “Participant” as defined in the “Class Action Setilement
Agreement with respect to Subelass 3,” filed with the District Court on October
26, 2004;

(2)  the individual received benefits under IBM’s MDIP and did not return to active

employment as a Regular Employee on or after January 1, 1995, and before
January 1, 2005;

(3)  the individual commenced a “no-ftills leave of absence” (i.e., & period of leave
- during which the individual accrues no Benefit Service) on or before January 1,
1995, and did not return to active employment as a Regular Employee on or after
January 1, 1995, and before January 1, 2005; or

. (4)  theindividual is a participant in the Plan, but his or her benefit is not determined
- under either the Pension Credit Formula or the Cash Balance Formula and the
individual was.not receiving disability benefits under the LTD Plan on December
31, 2004 (for example, a participant whose benefit has been frozen since his or her
benefit was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, LTD Plan, MDIP,
and Regular Employee.



CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

Appellate Court No: ___05-3588

Cooper, et al. (Plaintiffs/Appellees) v. IBM Corporation (Defendants/

1N 171 o=

Short Caption:

To enable the judges to dstermine whether recusal is necessary or appropriate, an attorney for a non-governmental party
or amicus curiag, or a private attorney representing a government party, must firnish a disclosure statement providing the
following information in compliance with Circuit Rule 26.1 and Fed R. App. P. 26.1.

The Court prefers that the disclosure statement be filed immediately following docketing; but, the disclosure statement
must be filed within 21 days of docketing or upon the filing of a motion, response, petition, or answer in this court,
whichever occurs first. Attorneys are required to file an amended statement to reflect any material changes in the required
information. The text of the statement must also be included in front of the table of contents of the party's main brief,
Counsel is required to complete the entire statement and to use N/A for any information that is not applicable if this

form is used.

(1) The full name of every party that the attorney represents in the case (if the party is a corporation, you must provide
the corporate disclosure information required by Fed. R. App, P 26.1 by completing item #3):

"Kafhi Cooper, Beth Hafriugtoh, Matthew Hillesheim, and the certified Plaintiff

Class of Plan Participants (see attachment for definition of participant)

(2) Thenames ofall law firms whose pariners or associates have appeared for the party inths cass (including proceedings
in the district court or before an administrative agency) or are expscted to appear for the party in this court:

Freeman, Freeman & Salzman, P.C.; Hill & Robbims, P.C.;

Korein Tillery, LLC; and Law Offices of William K. Carr

(3) Ifthe party or amicus is a corporation:
1) Identify all its parent corporations, if any; and

H/A

i1) list au'y publicly held company that owns 10% or more of the parfy’s or amicus’ stock:

Attormey's Sipnature: Q%/Qt/«_,\ L I l?g].w - _ Date: August 21, 2006

John: H. Evans

Attorney's Printed Name:
X

Plesse indicate if you are Counsel of Record for the above listed parties pursuant to Circuit Rule 3(d). Yes a No

Address: 100 Blake Street Building, 1441 Eighteenth Street, Suite 100

Denver, Colorado 80202

Phone Number: 303-296-8100 Fax Number: '303-296-2388

B Mail Address: jevans@hillandrobbins. com

rev. 11/01 BK



Attachment to Disclosure Statement

" Appellate Court No. 05-3588

Short Caption:

Cooper. et al. (Plaintiffs/Appellees) v.
IBM (Defendants/Appellants)

(1)  The Certified Plaintiff Class:

“Participant” means an individual who (&) accrued a benefit under the Plan after
December 31, 1994,and before January 1, 2005 (even if liability for payment of such benefit has
been transferred to another plan in a transaction subject to Code Section 414(D); or (b) was, on
December 31, 2004, a Regular Employee, a Leave of Absence Employee, or receiving disability
‘benefits under the LTD Plan; or (¢) is a Vanity Fair Employee. Notwithstanding the foregomg,
an individual is not a Participant if:

ey,
@)

- (3)

@)

the individual is a “Participant” as defined in the “Class Action Seftlement
Agreement with respect to Subclass 3,” filed with the District Court on Octobet
26, 2004,

the individual received benefits under IBM’s MDIP and did not return to active
employment as a Regular Employee on or after Janwary 1, 1995, and before
January 1, 2005;

the individual commenced a “no-frills leave of absence” (i.e., a period of leave
during which the individual accrues no Benefit Service) on or before January 1,
1995, and did not return o active employment as a Regular Employee on or after
January 1, 1995, and before January 1, 2005; or

 the indfvidual i5 a participant in the Plan, but his or her benefit is not detelmined -
. ‘underseither the Rension Credit Formula oz the Cash Balance Formula and the«:

individual was 1ot receiving disability benefits under the LTD Plan on Deoembel -l
31,2004 (for example, a participant whose benefit has been frozen since his or her
beneﬁt was merged or transferred to the Plan).

For purposes of this definition of “Participant,” the following terms have their respective
meanings as provided in the Plan Document: Leave of Absence Employee, L'TD Plan, MDIP,
and Regular Employee.
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PLAINTIFFS/APPELLEES’ PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC
INTRODUCTION

Rehearing en banc is required because the Panel decided two legal issues of exceptional
importance under the Employee Retirement Income Security Act (“ERISA™)," and the rl_llings
conflict with prior decisions of this Court: Berger v. Xerox Corp. Retivement Income Guarantee
Plan, 338 F.3d 755, 758 (7th Cir. 2003), and Solon v. Gary Community School Corp., 180 F.3d
844 (7th Cir. 1999). Therefore, rehearing en banc is necessary to correct the Panel’s errors on
issues of great national impact and to secure and maintain uniformity of this Court’s decisions.

First, the Panel held that ERISA’s requirements for an “employee’s benefit accrual” uﬁder
defined benefit plans are identical to the requirements for defined contribution plans, a holding
directly in conflict with this Court's holcﬁng in Berger, 338 F.3d at 758. By ignoring Berger’s
clear distinction between defined benefit and defined contribution plans, the Panel held that the
IBM’s defined benefit plan did not violate ERISA’s prohibition of age discrimination even
though a younger worker received a larger pension at retirement age than an older worker with
the same salary and service. The Panel justified its result by applying an “equal input” test that
finds no age discrimination if the employer made a fictional contribution of the same percentage
of salary to each employee’s fictional cash balance account. However, Congress has expressly
provided that equal costs are no defense to age discrimination in providing employee pension

benefits.

'The amicus briefs filed by the American Association of Retired Persons (*“AARP”) and
by the American Benefits Council on behalf of a host of large corporations attest to the wide
impact and importance of the issues presented by this case.



Second, the Panel held that age discrimination does not occur when younger workers are
provided a one-time increase in their pension benefits that is denied to older workers with the
same salary and service. IBM accomplished this through a formula known as the Always Cash
" Balance Enhancément or “ACB.” The Panel ruled that the IBM Plan did not discriminate on the
basis of age by giving a pension increase only to younger workers because vested benefits were
not taken away from older workers. That holding directly conflicts with this Court's decision in
Solon, 180 F.3d at 853 (age discrimination results as surely from providing additional benefits to
younger workers as taking benefits away from older workers). The Panel ignored the undisputed
record that, solely on account of age, younger, but not older, employees were given opening
account balances on the first day of the new cash balance plan that were dramatically larger than
the value of the accrued benefits they had eamed to that date. As IBM Plan's own actuary
admitted, “Young émployees get the benefit of the ACB and old participants do not.” 7d. at

SA-88 (attached as Exhibit 1) (emphasis added).

ARGUMENT
L THE PANEL CHANGED THE LAW BY HOLDING THERE IS NO
DIFFERENCE BETWEEN ERISA’S AGE DISCRIMINATION STANDARDS
FOR DEFINED CONTRIBUTION AND DEFINED BENEFIT PLANS.

A. The Statutory Tests for Age Discrimination in Defined Contribution and
Defined Benefit Plans Are Entirely Different.

Based on its unsupportable assumptions that “there is no statutory difference between the
treatment of economically equivalent defined-benefit and defined-contribution plans” (p. 5), the
Panel sanctioned a “hybrid” form of defined benefit pension plan—the cash balance plan-by
ruling that it should be governed by the age discrimination standards provided in the statute for

defined contribution plans. The Panel found equivalence in the two standards of age



discrimination—ERISA § 204(b)(1)(H)(i) for defined benefit plans and § 204(b)(2)(A) for defined
contribution plans-by comparing them side-by-side (p. 3). While the Panel without analysis
concluded that they “appear to say the same thing,” the two standards are quite different because
they reflect the funidamental differences between defined contribution and defined benefit plans
as stressed by this Court in Berger and the Supreme Court in Hughes dircraft Co. v. Jacobson,
525 1.S. 432, 439-440 & n. 3 (1999) (citations omitted):

A defined contribution plan is one where employees and employers may contribute to the
plan, and “‘the employer’s contribution is fixed and the employee receives whatever level
of benefits the amount contributed on his behalf will provide.”” ... A defined
contribution plan “provides for an individual account for each participant and for benefits
based solely upon the amount contributed to the participant's account.” ERISA § 3(34);
29U.S.C. §1002(34). ...

A defined benefit plan, on the other hand, consists of a general pool of assets
rather than individual dedicated accounts. Such a plan, “as its name implies, is one where
the employee, upon retirement, is entitled to a fixed periodic payment.” . . . [T]he
employer typically bears the entire investment risk and—short of the consequences of plan
termination—must cover any underfunding as the result of a shortfall that may occur from
the plan's investments. . . .

. . . [Defined benefit plan] members have a right to a-certain defined level of-- -
benefits, known as “accrued benefits.” That term, for purposes of a defined benefit plan,
is defined as “the individual's accrued benefit determined under the plan [and ordinarily
is] expressed in the form of an annual benefit commencing at normal retirement age.”
ERISA § 3(23)(A), 29 U.S.C. § 1002(23)(A). . . . ‘

By contrast, an “accrued benefit” for purposes of defined contribution plans
means “the balance of the individual's account.” ERISA § 3(23)(B); 29 U.S.C.

§ 1002(23)(B).

ERISA’s distinctly different rules prohibiting age discrimination in defined contribution
and defined benefit plans result from fundamental differences in the two types of plans, as
reflected in Congress’s use of separate and distinct definitions of “accrued benefit” in defined

contribution and defined benefit plans. As Hughes Aircraft explained, “accrued benefit” in a

defined contribution plan is simply “the balance of the individual’s account.” ERISA § 3(23)(B);



29 U.S.C. § 1002(23)(B). Consequently, age discrimination occurs in defined contribution plans
if “the rate at which amounts are allocated to employee’s account is .. . . reduced, because of the
attainment of any age.” ERISA Section.204(b)(2)(A), 29 U.S.C. § 1054(b)((2)(A).

By contrast, in defined benefit plans the “employee’s accrued benefit” is “expressed in
the form of an annual benefit commeﬁcing at normal retirement age.” ERISA § 3(23)(A), 25
13.8.C. § 1002(23)(A). Consequently, the test for age discrimination provided in ERISA Section
204(b)(1)(H)(i) is whether “the rate of an employee’s benefit accrual is reduced, because of the
attainment of any age.” This test focuses on the amount of benefits the employee will receive
beginning at normal retirement age, and there is no testing of the “allocation” or “contributions™
because there are none to test. Hence the term “defined benefit plan’~the employer makes no
allocations to employee accounts but instead funds the pension plan on a group basis, makes the
investment decisions, takes the investment risk, and is obligated to pay an amount of benefits at
normal retirement age determined by a formula based on compensation and service years.

While cash balance plans are designed to resemble defined contribution plans, it is well
settled that they are governed by the same ERISA provisions as traditional defined benefit plans.
This Court in Berger rejected “Xerox’s objective of equating thé cash balance plan to a defined
contribution plan, where the employee’s only entitlement is to the amount in his account when he
decides to leave or retire. But a cash balance plan is not a defined confribution plan; itis a
defined benefit plan. . . .” 338 F.3d at 761. For that reason, Berger held that a participant’s
“entitlement” in a cash balance plan is the same as in a traditional defined benefit plan:
“specifically an entitlement to the ‘normal retirement belleﬂf’, 29 U.S.C. § 1053(=), defined, so
far as applicable to this case, as ‘the benefit under the plan commencing at 110@&1 retirement

age,’ id, § 1002(25). .. 338 F.3d at 758.



In direct conflict with the holding in Berger, the Panel treated IBM’s cash balance plan as
“economically equivalent” to a defined contribution plan and held that the “benefit accrual” in 2
cash balance plan can be tested in terms of a fictional salary credit each year to the fictional
account rather than the employee’s entitlement under a cash balance formula, which is the
“benefit under the plan commencing at normal retivement age.” But the “employee’s benefit
accrual” in a cash balance plan cannot be a contribution to the account balance, as the Panel held,
because “the employee has no actual account, the employer makes no contributions to an
employee account, and so there is no account balance to which interest might be added.” Berger,
338 F.3d at 758. Moreover, this Court’s decision in Berger also confirms that the “employee’s
benefit accrual” in a cash balance plan cannot be the employer’s annual book entry to the
hypothetical account because each pay credit allocated to the account immediately must accrue
interest credits through to normal retirement age. 338 F.3d at 760-61.

Having obliterated the carefully crafted statutory differences between defined benefit and
defined contribution plans, the Panel expressly approves (p. 7) a plan design that, like IBM’s
cash balance plan, provides an annual accrual equal to 3% of salary for a 25-year—01d participant
which steadily declines with age to .4% of salary for an otherwise similarly situated 65-year-old.
As IBM admitted (Reply Br. 14), a traditional defined benefit plan that provided such a declining
rate of benefit accrual would violate ERISA Section 204(b)(1)(H)(i). Despite that admission, the
Panel excuses IBM‘S cash balance plan—which provides precisely the same declining rate of
benefit accrual as the admittedly discriminatoriz traditional plan—because those accrual rates
purportedly result from compounding fictional interest credits io a fictional account. This exalts

form over substance. If a traditional defined benefit plan cannot provide such a rate of benefit



accrual, then a cash balance plan cannot be permitted to do so under the guise of something so
facile as fictional “interest credits” to a non-existent account.

B. Disregarding the Statutory Context, the Panel Misconstrued the Term
“Employee’s Rate of Benefit Accrual” To Mean “Employer’s Rate of
Contribution.”

The Panel’s opinion (p. 4) suggests that the District Court improperly “went looking for”

a definition of “rate of benefit accrual” in Section 204(b)(1)(H)(1) and “found” ERISA’s
definition of “accrued benefit” as the annual benefit at normal retirement age. On the contrary,
the District Court had no need to search for a definition, because the term “accrued benefit”
permeates ERISA’s defined benefit plan requirements. The detailed defined benefit provisions in
ERISA Section 204(b) leading up to subparagraph (b)(1)(H)(i)’s standard for age discrimination
repeatedly use the term “accrued benefit.” See Seciion 204(b)(1)(A), (B), (C) (D), (E), and (F).
Indeed, subparagraph (B) refers fo both “accrued benefit” and the “annual rate at which any
individuel . .. can accrue the retirement benefits payable at normal retirement age.” (Emphasis
added) Subparagraph (G), immediately preceding (H)(1), provides that ERISA is violated “if the
participant’s accrued benefit is reduced on account of any increase in his age or service.” Thus,
when the very next provision, subparagraph (H)(1), refers to “the rate of an employee’s benefit
accrual,” the reference unquestionably is to “accrued benefit” at normal retirement age, not a
hypothetical allolcation to a fictional account. No defined benefit accrual provision in ERISA
refers to such an allocation or account.

That the “rate of an employee’s benefit accrual” refers to the employee’s accrued benefit

1s confirmed by a later provision in Section 204, Paragraph (h), which requires a defined benefit

plan to provide notice to participants if a plan amendment will significantly reduce the “rate of

future benefit accrual.” In issuing regulations under this provision, the Treasury Department



explained that “[t]he statutory phrase ‘rate of future benefit accrual’ implies, on its face, that
Section 204(h) is limited to changes in the accrued benefit.” 63 F.R. 68678, 68680 (Dec. 14,
199R) (emphasis added). In April 2003, Treasury issued regulations to implement amendments
fo Section 204(h) which included an example in which a traditional defined benefit plan was
converted to one using a cash balance formula. 68 F.R. 17277, 17282-83; 26 CF.R.
§ 54.4980F-1, Q&A-6(b) and Q&A-8(b) (Apr. 9, 2003). The notice of a reduction in the accrued
“benefit resulting from the conversion must be provided in terms of the change in the annuity

accruing at normal retirement age. Id., Q&A-11, Ex. 4. This Court reached essentially the same
conclusion in Davidson v. Canteen Corp., 957 F.2d 1404, 1407 (7th Cir. 1992). The Panel’s
opinion completely ignores Section 204(h) as well as Treasury’s interpretation of its langnage.

Based on the many carefully crafted statutory connections between “rate of an employee’s
benefit accrual” and “accrued benefit,” the Panel’s conclusion that “the phrase ‘benefit accrual’
reads most naturally as a reference to what the employer puts in . . .” (p. 4) cannot be sustained.
The actual term used in subparagraph (H)(1) is “ an employee’s benefit accrual,” not the Panel’s
truncated “benefit accrual,” and “an employee’s benefit accrual” by its plain meaning refers to
what the employee will receive, not what the employer ﬁctionally confributes. Moreover, if
Congress had intended to use the same test for defined contribution and defined benefit plans, it
would have used the same terminology, not the complete& different terms highlighted by the
Panel’s oversimplified side-by-side examination.

C. The Panel’s “Equal Input” and “Present Value” Age Discrimination Tests

Are Identical to the Equal Cost Defense Rejected by Congress and the
Courts.

The Panel’s holding that ERISA’s rule prohibiting age discrimination in defined benefit

plans should be tested by employer “inputs” for each participant, not the“outputs” or benefits



promised to employees, means that as long as the employer’s costs for providing benefits are the
same for similarly situated workers, there is no age discrimination. The Panel admits that it is
applying an equal cost analysis; see, e.g., Op. at 6 (benefit accrual and allocation “both refer to
the employer's contribution™); id. at 9 (“‘benefit accrual’ refers to the annual addition to the pot,
not to the ﬁﬁal payout.”) Applying an equal cost defense is patently erroneous for two reasons.

First, there are no inputs to individual employee accounts, and the employer does not
incur costs attributed to individual employees when it funds defined benefits, including those in a
cash balance plan. The employer funds these benefifs on a group basis. Thus, the Panel’s ruling
rests on a fundamental misconception and is devoid of any record support. IBM did not even
raise an equal cost defense, much less undertake the impossible task of proving one.

Second, even assuming that hypothetical “contributions” to hypothetical “accounts” can
be considered costs (and they cannot), the Panel’s holding conflicts with Congress’s express
rejection of an equal cost defense for age discrimination in defined benefit plans. Section
204(b)(1)(H), ERISA’s age discrimination standard for defined benefit plans, was adopted as part
of the Omnibus Budget Reconciliation Act of 1986, P.L. 99-509, 106 Stat. 1874 (“OBRA
1986™). Virtually identical provisions were enacted info the Age Discrimination in Employment
Act (“ADEA”), Section 4(i)(1), 29 U.S.C. § 623(i)(1) and the Intemal Revenue Code, 26 U.S.C.
§ 411(b)(1)(H). Although the ADEA generally provides an equal cost defense fo age
discrimination claims, Congress expressiy eliminated that defense for claims of age
discrimination in employee benefit plans. See ADEA Section 4(H(2)(B)(i), 29 U.S.C.

§ 623(f)(2_)(B)(i).2 These identical provisions in ERISA and ADEA, enacted together in OBRA

2ADEA Section 4(f)(2)(B)(i), quoted in pertinent part below, omits the equal cost defense
for Section 4(1):



1986, must be construed in the same manner. See Morales v. Trans World Airlines, Inc., 504
U.S. 374, 384 (1992). See alsec EEOC Compliance Manual, Chapter 3, Section V(b)(1)

(http:/ferww.eeoc. gov/policy/docs/benefits html): “TA]n employer cannot defend age-based

reductions in accruals or contributions on the ground that it has expended an equal amount to
purchase the pension benefit for younger and older workers.”

The Panel attempts to support its novel “equal input” test by speculating (p. 5) that
Congress did not really intend to base age discrimination on differences in benefit amounts at
normal retirement age, but instead intended to incorporate into the defined benefit system a
concept of the “time value of money” by testing for age discrimination only with respect to the
preseﬁt value of retirement benefits. But the Supreme Court has held that discrimination in
pension benefits cannot be excused by actuarially reducing differing benefits at retirement age to
equal present value. In Arizona v. Norris, 463 U.S. 1073 (1983), the plan paid higher monthly
pension benefits upon retirement to men than women who had made equal contributions, The
plan attempted to justify the lower monthly benefit payments to women with the actuarial fact
that women live longer than men, which meant that women would receive smaller monthly
benefits but for a longer time, resulting in “roughly equal present actuarial value.” Id. at 1083.
The Court held that present value equivalence was no defense because the payment of lower

monthly retirement benefits to women was based solely on sexual difference:

It shall not be unlawful for an employer . . .
(2) 1o take any action otherwise prohibited under subsection (a), (b), (¢}, or (e) of this
section . . .
(B) to observe the terms of a bona fide employee benefit plan—
(i) where, for each benefit or benefit package, the actual amount of payment made
or cost incurred on behalf of an older worker is no Iess than that made or incurred
on behalf of a younger worker. . . . (Emphasis added.)



We have no hesitation in holding . . . that the classification of employees on the basis of
sex is no more permissible at the pay-out stage of a retivement plan than at the pay-in
stage. We reject petitioners' contention that the Arizona plan does not discriminate on the
basis of sex because a woman and a man who defer the same amount of compensation
will obtain upon retirement annuity policies having approximately the same present
actuarial value. 7d. at 1081-1082 (footnotes omiited).

Even though the Supreme Court held that equal inputs by men and women did not
legitimize higher benefits for men at retirement age, the Panel dismissed Norris as irrelevant
(p. 10) because it found IBM’s cash balance formula to be “age-neutral.” In the Panel’s view,
any benefit differences between older and younger workers can be explained away by reducing
the benefits to present value That is clearly wrong. The difference in retirement benefits
between men and women in Norris also resulted from the fime valus of money (women received
smaller retirement annuities because they would receive them for a longer time), but the Supreme
Court rejected both “equal input” and “present value” defenses and required equality in benefits
at retirement age.

Contrary to the Panel’s conclusion, IBM’s plan is not age-neutral. Given ERISA’s
benchmark of the “accrued benefit” at “nommal retirement age,” which 1s age 65 i1 IBM’s plan,
the passage of time from the date a participant earns a benefit until his normal retirement age is
strictly a function of his age. If one employee must “wait” 20 years to receive his accrued benefit
at age 65 and a second employee must “wait” 30 years, the first is obviously 45 years old and the

second 35. The Panel’s time factor is not a function, as it suggests, of a non-discriminatory fact

such as years of service, but instead is solely and directly a function of age.* Thus, the “time

5The cash balance benefit formula explicitly includes an age factor. The rate of benefit
accrual is expressed as p%/1.3002 x (1 + %)™, where n is the employee’s age, p% is the
annual pay credit percentage, i is the annual interest credit rate, and 11.3002 is the age-65 annwty
factor used by IBM to convert the employee’s hypothetical account balance to an annuity.
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value of money” is a proxy for age, and a plan cannot escape age discrimination by relying on 2
factor that 1s “analytically indistinct from age.” DiBiase v. SmithKline Beecham Corp., 48 F.3d
719, 730 n. 12 (3d Cir.), cert. denied, 516 1.S. 916 (1995). See also Arnett v. California Public
Employees Retirement System, 179 F.3d 690, 695 (9th Cir. 1999), vacated and remanded on
other grounds, California Public Employees Retirement System v. Arnett, 528 U.S. 1111 (2000)
(where disability income based on a percentage of pay is multiplied by potential years of service
to retirement age, lower benefits are based solely on age). As the EEOC has stated:

Where a benefit plan ties the amount of benefits provided to the number of years it will be

before an employee reaches normal retirement age, it is explicitly age-based. This is

facial discrimination that does not require additional proof of intent. EEOC Compliance

Manual, Chap. 3, Sec. IV(D)(1)(a) at n. 36.

D. The Panel Improperly Relied on Withdrawn Treasury Regulations.

The Panel‘supports its interpretation of Section 204(b){1)(H)(i) solely by referring (p. 6)
to a quotation from the preamble to proposed Treasury Department regulations that were
withdrawn in response to an express Congressional mandate arising from concerns that the
regulations might adversely impact the District Court’s decision in this case. See Section 205,
Consolidated Appropriations Act of 2004, P.L. 108-109. However, even these proposed
regulations do not support the Panel’s holding because they provided, in general, that the.phrase
“rate of benefit accrual” refers to changes in an employee’s accrued benefit at normal retirement
age and they carved out, on a prospective-only basis, an exception for qualified cash balance
plans that met specific conditions. See 67 F.R. 76123 (Dec. 11, 2002). Congress recently
revisited this issue when it amended ERISA to prospectively carve out an exception to

204(b)(1 (I} that permits the use of a cash balance formula meeting specific enumerated

criteria—criteria that the IBM plan would not meet. See Section 701, Pension Protection Act of

11



2006, P.L.. 109-280 (signed by the President on August 17, 2006). By contrast, the Panel opinion
created a much broader retroactive exception for all cash balance plans, a dramatic step that
Congress deliberately refused to take.
The Panel should instead have been guided by Internal Revenue Service Notice 96-8,
1996-1 C.B. 359 (Feb. 5, 1996), upon which this Court relied in Berger, 338 F.3d at 762. The
IRS explained that the “accrued benefit” in cash balance plans 1s not the current account balance,
as the Panel held, but the benefit that a participant is entitled to receive at normal retirement age:
Under a cash balance plar, the retirement benefits payable at normal retirement age are
determined by reference to the hypothetical account balance as of normal retirement age,
including benefits attributable to interest credits to that age. Thus, benefits aftributable to
interest credits must be taken into account in determining whether the accrual of the
retirement benefits under a cash balance plan satisfies one of the rules in section
411(a)(1)(A), (B), or (C) [the identical counterparts to ERISA Section 204(a)(1)(A), (B),
and (C)].
The IRS similarly points out that the “accrual” of cash balance benefits must be determined at
normal retirement age. It follows that the “rate of an employee’s benefit accrual” in Section
204(b Y 1)(H)(1) must also refer to the accrual of the employee’s benefit at normal retirement age.
Notwithstanding Notice 96-8, the Panel declared that “[n]othing in either ERISA or the
IBM plan requires 40 years of interest to be credited to the account as soon as the young worker
earns wages.” Panel Op. at 8.4 This flatly contradicts the holding in Berger that all interest

credits up to normal retirement age accrue immediately when the pay credit is allocated to a

participant’s account in a cash balance plan. 338 F.3d at 761.

*The Panel’s opinion attempts to limit Berger’s teachings by claiming that “Berger
described the process [of calculating the lump sums due to cash balance plan participants] as the
means to avoid age discrimination.” Panel Op. at 8 (emphasis in original}. In fact, the Berger
opinion does not address any age discrimination issue.

12



II. IBM’S ONE-TIME INCREASE IN BENEFITS FOR YOUNGER
WORKERS VIOLATED ERISA.

The Panel’s Opinion distorts the facts and misstates the ERISA age discrimination issue
raised by the ACB’s overnight increase in benefits for younger workers-but not older
workers—when IBM began its cash balance plan. The benefit enhm1ccm611t provided by %:he ACB
was not “earned” by ydunger workers. They had aiready accrued all the benefits to which they
were entitled under the prior plan. Based solely on their age, the ACB gave them opening
account balances worth far more than the present value of those benefits.

In a discussion limited to a single paragraph, the Panel (p. 11) summarily dismissed
plaintiffs’ arguments as a “rehash” of their contention that IBM’s cash balance plan violated
ERISA Section 204(b)(1)(H){(i). That is simply not true. The ACB violates ERISA without
regard to “interest credits” or the “time value of money.” In fact, the ACB would unque’stiona;bly
be illegal under Panel’s “equal input” test: IBM made extra contributions—or “inputs”—to the
opening account balances for younger workers and none fo older workers. As a result of these
unearned mputs, thé “present value” of younger workers’ retirement benefits instantly became
larger than under the prior plan, while the present value of older worker’s benefits remained
unchanged.

The Panel simply ignored the facts regarding the.ACB which IBM has never disputed.

As part of the conversion to the cash balance formula effective on July 1, 1999, each participant
was deemed to have an opening account balance equal to the greater of (a) an amount equal to
the present value of their benefits under the prior, traditional defined benefit plan, or (b) the ACB
formula. Appendix at A-268-269, A-391. The dramatic results produced by the ACB depended

entirely on an employee’s age on June 30, 1999. For younger employees, the ACB provided an
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instant increase in their account balance-up to twice as much as the present value of their vested
benefit. For older employees, the ACB provided no additional benefit solely because of their
age. Supplemental Appendix (“Supp. App.” at SA-87, attached as Exhibit 1). IBM management
was advised by the Plan’s enrolled actuary that:

Due to the nature of the IBM. Retirement Plan vs. the Personal Pension Account, younger

employees will benefit the most from this Always Cash Balance enhancement. On

average, very young employees (in their 20s), could see their benefit double due to the
enhancement, while a person who is in their early 40s might only see a 10% increase due
to the Always Cash Balance enhancement. Older employees (over 45) will generally not
be covered by the Always Cash Balance enhancement. Supp. App. at SA-87.

As you can see, the excess percentage of the ACB over the basic opening balance is

direcily related to age. Young employees get the benefit of the ACB and old

participants do not. /4. at SA-88 (emphasis added).

Thus, the Panel based its finding (p. 11) that ACB was not age discriminatory on the
mistaken and irrelevant factual assertion that “[e]very employee with the same salary and service
record receive the same opening account balance.” The relevant fact is that under the ACB a 38-
year-old, for example, received an opening account balance substantiaily larger than the accrued
benefit earned to that date, while a 46-year-old with the same salary and service record did not.
That difference resulted solely from age.

The only legal justification offered by the Panel (p. 11) for approving IBM’s gratuitous
benefit increases for younger workers but not older workers is that “{aln employer is free to
move from one legal plan to another legal plan, provided that it does not duminish vested
interests—and this transition did not.” The Panel thus held that it was legal to boost younger
workers’ opening account balances as long as older workers” vested benefits were not

diminished. This Court held to the contrary in Solon v. Gary Community School Dz’srriclr, 180

F.3d at 853.
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In Solon, the school district offered early retirement incentives to teachers aged 58 to 61.
Teachers who chose not to take early retirement claimed that the age-based incentives violated
the ADEA. This Court held that providing early retirement benefits on the basis of age
discriminated against the older teachers who chose not to take early retivement even though it did
not diminish their benefits:

That the disadvantage employees over the age of 58 experience is the withdrawal ofa

“carrot” rather than the sting of a “stick” . . . makes no difference to the analysis. . . .

[E]mployees who retire at a younger age are treated more favorably than those who retire

later, based not on years of service or some other nondiscriminatory factor, but solely on

their age at retirement. . . . [T]he “carrot” of early retirement incentives cannot be

extended based solely on the ags of the retiree. Id.

The fact that IBM has agreed that the class is entitled to $620 million in additional
benefits if the ACB violates ERISA Section 204(b)(1}H)(1) demonstrates the magnitude of the
one-time benefits IBM wrongfully gave to younger workers but not older workers.

' CONCLUSION

Plaintiffs-Appellees ask the Court to grant rehearing en banc.

Dated: August 21, 2006 Respectfully submitted,

Ry PR,
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CONFIZENTIAL

-

Ta: Andrew Richter/Armonld|8M@I8MU S, "David Spaier at -ww_washingtond”
. <David_Speler@watsanwyatt. com>
co; Philip Webber/Somers/IBM@IBMUS, Kathleen RoindAmmonk/IBM@IBMUS, Donaid M Sauvigne/Meunt

Pleasant/|IBM@IBMUS
Subject Re[d) Comparison Farmula {ssues

Raply Separata=
sukject: fe: Camparlason Formula Issues
Authae: David Spei=r ab -ww_washlngtaond
Oxle: 5/4/92 3:28 oM

Angraw,

You asked two guesbicna which I will try bo answar. In answsring
thase gu#sblons, I w1l give you my vwn idaas and sugyestleons as to
an alternatlva desL;—n 17 IBM decides the wirdrall Lssue 1is
slynlfloant,

{e] ¥What magnituds of gain {percsnt and/or dollar] constici:bes a
windfall in zhis sltuatlon,

Ficat, let uz deflne thoe original puspose of the Always Cach Balanee

calculation. My understanding ia that this formula wes incroduczd to

allew employees who cutszntly work For IBH to be in o stazting '
pusition on July L, 1999 no worse than someane who had always besen

goviersd by thigs 3% pash balanes plan. The formula 5% * Avarcace 2ay *

service provlides Ior a souch =pproximacion of this Alwsys Cash Balance

amaunt,

Fuer comnlss’loned emmployeds, dowss Lhe alwdays cash balance spocal as 1L
Lg curranely defined provice a rough approximazlon of what the
emplowves would hawva accumulated.had ths cash balance besn la plaze
slnce the empleyes's orlgirnal date of hize¥ _f you believe that the
aluays cash balance account should bs basad on pay as deflo=d in the
old plan, then I would argua zhs formula accurately represents an
approximotion of the always canoh balanee amounz. IZ you believe that
the always cash balance account needs to be basezd on the new
definltion of pey that caps comuisalons based on on-target sarnings,
Lhen Lheee will be g windfell Lo sll wmployees wilh pay Lo wxeess of
en—target earnings.

S0 lek's stact with the premisz that the always czsh balanae p-an

should be bas=d on pay as <cfined in the old plan, because that is ctha

currant definition =2f pay and it is nct being changed untll 1/./2000.

Bogauoe Lf you belleve thia prsmiss;, fhoa we ocan ctgue there lo no —
windfall.

Due to ths nature of the IBM Ratircement Plarn ws Bhe Personal Parsian
Acccunt, younget employses Will benefib che most From this Mwayz Cash
gzlance crhansement. On average, very veung cmeloyecs [in thelr 20a},
could sace their bepefit double duc to the echanzement, While a paraon
wha ia in their early 405 might only se2 a 104 increase due bts Zhs
Alawya Casp Bslenpoe wabancemenl. 0lder swployees {ovec 45] will
generally no? ke covered by thz Rlways Cash Balapnce enhancemant.

Although the ievul of pay and service may influencs, &c some exzeont,
LE and how muzh  [en a percenzage basis! khe .i\.!,,m.‘(s Cash Balanee
sriwnoemeny, Ly lacyuc Dhan Lhe besie cpening bulupes (averowd pension
ben=fitl, Lo Ls pot che driving reasan, Tt does howevar deCermlns
the dollar amount nt the 'examrss [windfall) ', provided bty Khe Always
Cash Balance =nhancemant. In other words, hkigh gay =nd loag =macvice
drive larcer benellts, and thorsfore a large dollzp 'sxeezs! ovarz the
bazic apering kzlange.

0(’0_‘50 A ——:5’: /s

I~(5-0¢ k&
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A6 L reviaw <he Wivall and Sales Nepressntative dzta, 1| did rot see 3
pattarn Lhat deviatass substanztally from the geperal pepulation. In
Cact, sincs this group Is kighly paid, the excess parcentags is leas
than the goncrol pepulatior for many cf thdze coployoes. Therzfore, I
would concluds thabt the Always Caah 'Dalance Enhancement le nabt
generating a windZall for thess employess. I amn sure we could
idunlily o cuve or Leo In LLlys populdlion whiileh Look unusual, hbur ¥
can net sse 2 genecz) pattern of windi¥alls beyond whac the Alvayvs GCagh
Aslaner was inkendrd fa provids,  Tn suppert this alaim, T haee Taxed
you two graphs wihich comparss the suppossd ACS windZall to toe age o
the anployeas. As ysu canm see, the evsass persentage of the ACS aver
tha basic opening balance is direckly rzlated <o ags. Young employezg
geb Lhe benefit oI the ACB and old employssa do not,

LE we then compare thls o tha gsnoral popuwlation wa see slmilar

results!

Percentage Excess of ACH gsver Jaszle Opshing Balance
Poe General Pop Tivolil Sales Rep
25 Lo 13 233 ELS 33%
33 ke 35 573 qil3 qd%
33 te 42 32% 133 . 143
49 ta 4% 1c2 -a5 1%

Therafora, L{ you balieva tha: khe ecorgsct defiplijen <f pay was used
“to czlculate the always cash balasnce amount, thars iz littls or ne
windfall cue to the pavment of cammlssions; only the anticipatsd
sxcsad bhat the deslgn has always been Intended genesrate, TE I2M stilt
bellizves thaz an 80% increase Lin the balancsa due ko the AC3 is
excesslve, 12 13 axoesslve foc everyona. In other words, the ACE is
poovidlag a 'rough justice! approximation of what tha cash balance
would have provided had Lt always been ln place, and this provesien
tends to provide a substantial excass over the accrued benafit for
voung employe=as. . ¢ :

on tha niFer hand, ir the ACR wms intendes ko raplicatae the sash
balance plan as 17 Lo had always hieen ib place using the naw
definitlion of p=y (on-target eagmings), ther ‘= doss provlda g
windfall.: Since, the futurs cash balance plan obly countx
cammlasjons alt tacgot the ACB should be dafined og: 5% * Cimal 3
with commisslona at Target * Sepvice. In the cases whare the ACD
governs the calculation, every commlssiones amployze with pay abave
Lapyel 1o esmesivloy a windfall, slbell squll nocany cases.  As yau
can see Trom the apalysis above and from your own analysis, this
will reduce The opening balanoe for young emp’oyees. Olda- Rmp NYRes .
whil be Unathacted.

The apount ol reductlon will dacand an the dagras te Which thz aszbtual
commissions provide [or a level shove on-targez sztplngs, that is

dl friaquit te analyze based an che data T "avea. Howavar, as an
cxample, it on-targeC samings ovel 5 YBaDs was 20% jwgs tasg bhe
smployees aczual earnings over 5 years, ther bha opmning balance is
29% overstated for scme of the younger emplayses. Eor someone with 10
yeara of zesvice, nge 35 making §250,C00 {with ~ommissional, this
$125,002 op=nlng balance would ke reduced by 525,000, 7This repcasents -
L3% of aveoiagz pay, wot inslgnlficant, bub nobk half the account
elther.| T think L you leck ak the data you provided me you will find
chat the maxlimum ovecstatemenT™ of the CpEALg balznce is less than 10t
ol pay foc many o chase employees.] o oldar, znd Jenexally longer
servicu employ=es, changlng tha ACB caleulation should hava llz-le ar
ne lmpact an the oponing balanze for the c=asons we have revieved
eaglias (the Sacie apenlng balanes is lazger), '

To be more specitle, Lt the lnbtent was an Alvays Cagh Balince on
the new pay definitlen, the windfall can be defined az at most:

58 7 IFLnal Average fay full earninga - Tinal Averags On-Tarceh
Larninga] = Sagvice.

I say "2t mosk” becuuse many »f the =ldex smEleyees will)l bs covsrz=d by
the basle opening belance, In additlsn, if we knoy that the maxlzun
pereentage excess of the ACB ovec the baslc opening balance ls L0gi
then the balances can nok be raduced to less than L/2.

SA-88
I8M INTERNAL REVIEW ONLY

('.

=2t

R

Cop000046221



NFDENTIAL

How larzge the impact 1s and how meny employres thls affects will
dapend on the campatlson of actusl earnings to on-target sarmings. Bub
I will say Lf you change the dafinlticn, Lt will ganerally affack the
younge: shorzar accvloe cmployoos wha generally hove bthe amalles
balonccsd [i.c. legas than 20 years of setrice}l. The analvsia yau
fopsacded to me provides same sotantial amexinum reductions

bl  What level o? Lnuidence of windralls conszitutes a p-oblem 'ﬂ'otth.
solving?

If you ballevs that whan tha original desigr was develcped, the always

cagh balance was Latunded to reglisabe what the simployss would csceiwve

had the cash oalance alwayr bean in place. And in =zatablishing the .
always cash balince amount IBM should only cansidersd cn-targst |

sarnlngs then you may have 3 windfall issue. Thapsfor=, I will enly

scdeicess thls zase vhen discussing the answer to (bj.

Firot, beyond the level of iacidepee, i€ you fezl bhe formula ovee
compensatex the commizgioned emoloysed, waat dozx changing it
sccompllsh?  Remembee, it will only impazk the yeungsr employsss, net
che older smpleyses with the Large halanceos. Oldee empluyess can only
be arfected by zdjustlng the basle opanlag halance Zoomula which T
assume you do not vank to change. If #e adjust the ACE formtila, ve may
raduce the value Zor bthe young emmloyees Someswhat, but hawve w= cazlly
addressad the issne? Is the zsal issue that TBM should never have
considered ‘nzluding commiscions abeve target in the IEM Rotirvasment
elan cgpecially for Tiveli? LE so, it woule be wery Draconlan =o
change that cztroactivaly.

‘Alse, for the younger employees, who hava mast af thare carser ahezd
cf tham, hawen't we already redused the Level of thelp future begefjt
by changirg zhe formuln after 2000. IE we 2aaume cz An ny eXampls
abovs Lkhat ovsz 5 years, theo aveorage balance s overstated by 20% or
in my examp.= the overstat=ment of the opening 2alance is worn
roughily 10% of gay. FHhal iy _his worlh i, Lerms o cellcozoect
dollars? Ik seems since we have cerracied the issue on a go Corwerd
hasis, Khd ‘0% aoverstatemert grows with f-tarest #and in rafiramang
raplacement Lncame Becms it Is worth maybs 1¥% of pay. In ths grand
scheme of things thls doess no% seem like a larg= windfall.

Now ro direccly answer your quascion, in gererzl zl! cash balance
drsigny hava winner and Insers. Th Jene”al, ¥ol iy fo Dalaraa bha
two. Howevsr, no design is perfect, and your plan Ls La3irsly c.ose.
Somz poople may benefit mexe =han others and sametimes paopls get small
unintanded windfalls, As long a5 we are not talking about 2Z0% af tha
population, I think You can argus, ak wozat, this is a minor glitch in
ths plan design.

To changa the deslgn at this stage would fpvelwva z great daal of
affort.

+ e would nzad to ccllect additional data on histocical en—target
gacnings to Lmplement the ftormulz I suggesbed: 5% * Tipal Aversage
on-Targst aacnings * Sezvice, I do ngct thick wlimdnaiing’ the AC3
focwmula altogether L& necessarily Zair. ©n faet, lt weuld provide
them teo amall =z benafit ir rclation to ocher wirloyeses. -

+ We would neec te reealculata all of the benefits Zor these emoloyees —
* The Web tool would need to be adjusted

* Thu.feeds 2o IPAS fpollo would need %o ba ravisited, and the
rzguirement czopened,

+ Phe plan spacs would alse nosd Lo ba rsopened

v [ addlclon, there wlll be ©5R and HI. managec crailnlng Lzasvas, as
well as communication Llssues,

I can not see how we could accowplish all of this in the Limit=d time
we have left oricg te July L. In Zact, I think Lt would be wirzwally
lmpcssible, and it would compromise all of the gther dellivarablas. -

PThesr arz my thoughts on tha dati, and oy assessment of the windfall
tzoue, 1 will egoak Likely call knto the conferance call numbec
tomerrow 2incs I now nosd to be in *eshingron B.C. Zor ather T3H
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